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Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C.  20554 

ZITO CANTON, LLC,  

                                  Complainant, 

v. 

PPL ELECTRIC UTILITIES CORPORATION,  

Respondent. 

  Proceeding No. 17-284 
  File No. EB-17-MD-005 

DECLARATION OF COLIN HIGGIN  

I, COLIN HIGGIN, declare as follows: 

1. I serve as Vice President and General Counsel of Zito Canton, LLC (“Zito”), with a 

general office address of 102 South Main Street, Coudersport, PA 16915.  I make this 

Declaration in support of Zito’s Amended Pole Attachment Complaint in the above-captioned 

case.  I know the following of my own personal knowledge, and if called as a witness in this 

action, I could and would testify competently to these facts under oath. 

2. I have served as Zito’s Vice President and General Counsel for 11 years.  In this role, I 

am responsible for all of Zito’s legal affairs including, but not limited to, pole attachment 

disputes. 

3. I have reviewed the allegations made in the Pole Attachment Complaint filed in this 

proceeding as well as the exhibits attached hereto, and verify that they are true and correct to the 

best of my knowledge, information and belief. 
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4. To construct its network in Pennsylvania, Zito requires access to poles owned or 

controlled by PPL Electric Utilities Corporation (“PPL”). 

5. Zito, through its predecessor entity, Retel TV Cable Co., Inc., entered into a Pole 

Attachment License Agreement dated January 14, 1991 (“1991 Agreement”) with PPL in 

Pennsylvania pursuant to which Zito is authorized to attach to PPL owned and controlled poles 

(“1991 Agreement”).  See Exhibit 1 (1991 Agreement).  The 1991 Agreement superseded these 

parties’ prior pole attachment agreement December 22, 1977 (“1977 Agreement”), which 

agreement was organized somewhat differently, but was materially similar to the 1991 

Agreement in most other respects.  See Exhibit 2 (1977 Agreement).   

6. Pursuant to the 1991 Agreement, prior to attaching facilities to PPL’s poles, Zito 

submits a pole attachment application to PPL that specifies the nature of the attachments 

requested and the particular poles to which attachment is sought. 

7. The terms of the 1991 Agreement provide that, prior to attaching facilities to PPL-

owned poles, Zito is responsible for conducting a “pre-attachment inspection” to determine 

whether the attachment can be made according to the specifications set forth in the 1991 

Agreement, including the National Electrical Safety Code (“NESC”) or, if any on-pole 

alterations or adjustments are required to accommodate the new proposed attachment (“make-

ready”) and to design the work accordingly (“engineering”).  See Exhibit 1 § 4.2.  The 1991 

Agreement also provides that PPL will conduct its own pre-attachment inspection but does not 

permit PPL to charge Zito for such second inspection.  See Exhibit 1 § 4.7.  In contrast, the 

parties’ 1977 Pole Attachment included a post-attachment inspection provision at Section 4.7, 

which expressly stated that that the Licensee would pay the Licensor $2 per pole inspected.  See 

Exhibit 2, § 4.7.    
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8. Since prior to 2015, PPL has refused to accept Zito’s pre-attachment inspection 

information and instead has performed the inspection, at Zito expense, using a third-party 

contractor.  PPL also uses a third party contractor to design any required make-ready work.  PPL 

selects and controls the third party contractors without any input from Zito, and charges Zito for 

the full cost of the contractor’s pre-attachment inspection and make-ready design work.   

9. The make-ready and pre-attachment inspection charges invoiced by PPL for its third-

party contractors’ services are significantly higher than charges imposed for similar work by 

other Pennsylvania pole-owning utilities and telecommunications providers. 

10. In early 2016, Zito began to questioning PPL about the pre-attachment inspection 

process and related charges, as well as the proposed make-ready work solutions proposed by 

Zito’s third party contractors.  Specifically, Zito challenged PPL’s pre-attachment survey and 

engineering work as going beyond what was necessary to determine whether and where Zito’s 

attachments were feasible, and as unreasonably high, particularly in comparison to other pole 

owners.  Zito also challenged PPL’s refusal to process any of Zito’s pole attachment applications 

until all disputed survey charges were paid.  In addition, on numerous occasions, Zito requested 

additional cost details to enable Zito to assess the reasonableness of the high pre-attachment 

inspection and the proposed make-ready work and charges.  See, e.g., Exhibit 3 (March 17, 2016 

letter on which I am copied from Cherie Kiser, Esq., on behalf of Zito, to Thomas Magee, 

counsel to PPL); Exhibit 4 (May 17, 2016 letter on which I am copied from Cherie Kiser, Esq., 

on behalf of Zito, to Thomas Magee, counsel to PPL); Exhibit 5 (email dated May 19, 2016 

from me to Ryan Yanek and Jose Silverio, both with PPL, responding to PPL notice that it would 

not be processing any new pole attachment applications from Zito, including those applications 

for which Zito had made payment, due to the parties’ billing dispute); Exhibit 6 (email dated 
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June 3, 2016 on which I am copied from Cherie Kiser, Esq., on behalf of Zito, to Thomas Magee, 

counsel to PPL); Exhibit 7 (email dated June 9, 2016 on which I am copied from Cherie Kiser, 

Esq., on behalf of Zito, to Thomas Magee, counsel to PPL).   

11. Zito has, on multiple occasions, attempted to resolve the disputed issues described 

above with PPL, including with assistance from outside counsel.  From June to August, 2016, 

Zito participated in FCC staff-supervised mediation in an effort to resolve the parties’ disputes.  

The mediation did not resolve the parties’ dispute concerning PPL’s unjust and unreasonable 

pre-attachment inspection process, its lack of essential cost detail related to is pre-inspection 

process and make-ready proposals, or its refusal to process applications until all disputed 

charges, including applications unrelated to the dispute, are paid. 



 Dated: November 13, 2017 



EXHIBIT 1 



POLE ATTACHMENT LICENSE AGREEMENT 

BETWEEN 

PENNSYLVANIA POWER & LIGHT COMPANY 

AND 

RETEL TV CABLE COMPANY, INC. 
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THIS AGREEMENT, made this ^^ day of 

Jfi'^'^'^'^i , 19f/, between PENNSYLVANIA POWER & LIGHT COMPANY, 

a Pennsylvania corporation, having its principal office in Allentown, 

Pennsylvania, ("Licensor") and RETEL TV CABLE COMPANY. INC. a 

Pennsylvania corporation, having its principal office in Williamsport, 

Pennsylvania, ("Licensee"). 

WHEREAS, Licensee furnishes, or is about to furnish, cable television 

service within Licensor's service territory in the Commonwealth of Pennsylvania; 

and 

WHEREAS, Licensee desires to place certain of its facilities and 

apparatus on Licensor's poles; and 

WHEREAS, Licensor agrees to issue to Licensee a revocable, non-exclusive 

license to attach certain of Licensee's facilities and apparatus on Licensor's 

poles upon the terms and conditions hereinafter set forth. 

NOW THEREFORE, in consideration of the mutual convenants, terms and 

conditions herein contained, the parties hereto, intending to be legally bound, 

do hereby mutually convenant and agree as follows: 



ARTICLE 1 

Definitions 

For the purposes of this Agreement the following terms shall have the 

following meanings: 

1.1 Pole Replacement Charge - The fully allocated cost of furnishing 

and erecting a new pole plus labor costs to remove the old pole, less credit for 

the used life of the old pole, less betterment and salvage credits when 

applicable. 

1.2 Attachment - The binding or fastening of Licensee's facilities or 

apparatus on Licensor's poles by means of, but not limited to, bolts, lags and 

screws. 

1.3 Multiple Attachments - The binding or fastening of Licensee's 

additional facilities or apparatus, in excess of the first attachment, on any of 

Licensor's poles by means of, but not limited to, bolts, lags and screws. 

1.4 Guying Attachirents - An attachment made to a pole of Licensor in 

lieu of an anchor rod used solely to support the main line cable and not as an 

extension for a service cable. Any guying attachment installed by Licensee, if 

required by Licensor, shall not be considered an attachment for which an 

attachment fee is required. 

1.5 Non-Planned Attachments - Any attachment or service drop made by 

Licensee on Licensor's poles without a permit due to unforeseen circumstances. 

1.6 Unauthorized Attachments - Any attachment of Licensee's facilities 

or apparatus on Licensor's poles (other than non-planned attachments) that is 

not covered by an approved permit. 



1.7 Pole Mounted Amplifier/Potifer Supply - Any amplifier or power supply 

that is affixed to and supported solely by Licensor's pole which shall not be 

considered an attachment for which an attachment fee is required. 

1.8 Strand Mounted Amplifier/Power Supply - Any amplifier or power supply 

that is supported solely by Licensee's wire or cable which shall not be considered 

an attachment for which an attachment fee is required. 

1.9 Field Inventory Survey - The periodic survey conducted by Licensor 

of Licensee's attachments on Licensor's poles. 

1.10 Pre-Attachment Inspection by Licensees - The inspection by Licensee 

of Licensor's poles to which Licensee desires to make attachments, as indicated 

on an application for permit, to assure Licensor that such attachments may be made 

according to the terms and conditions of this Agreement. 

1.11 Pre-Attachment Inspection by Licensor - The inspection by Licensor 

of Licensor's poles to which Licensee desires to make attachments, as indicated 

on an application for permit, to assure Licensor that such attachments may be made 

according to the terms and conditions of this Agreement. 

1.12 Make Ready Work - Work done by Licensor or its agent to a pole to 

which Licensee desires to make an attachment where the pole is inadequate, 

requires replacement or otherwise needs rearrangement of Licensor's existing 

facilities. 



ARTICLE 2 

License 

2.1 Licensor grants to Licensee a revocable, non-exclusive license to make 

attachments of Licensee's facilities and apparatus to Licensor's poles. 

2.2a During the term of this Agreement or any renewal thereof. Licensee 

may initiate the making of attachments to Licensor's poles by submitting an 

application for permit to Licensor for approval. The form of application is 

attached as "Exhibit I." Licensor agrees to use its best efforts to process 

promptly each application for permit and to furnish Licensee, upon Licensee's 

request, an explanation of why any application has not been acted upon within 

sixty (60) days of the filing thereof. 

2.2b Non-planned attachments may be made by Licensee to Licensor's poles 

provided that Licensee orally notifies Licensor that such attachments have been 

made and submits an application for permit to Licensor regarding such attachments 

within five (5) working days from the date of making such attachments. 

2.3 With respect to the attachments referred to in Section 2.2a hereof. 

Licensee agrees that it shall make such attachments within ninety (90) days from 

the date approval is obtained from Licensor or within ninety (90) days from the date 

said poles are made available by Licensor for Licensee's use, whichever is later. 

Licensee agrees that failure to make such attachments within such period may result 

in the termination of its right to attach to those poles where installation has not 

been fully completed. 



2.4 Nothing herein contained shall be construed as affecting the 

rights or privileges conferred by Licensor to others not parties to this 

Agreement, by contract or otherwise, to use any poles covered by this Agreement; 

and Licensor shall have the right to continue and to extend such rights or 

privileges. The attachment privileges herein granted shall at all times be 

subject to such contracts and arrangements. Licensor shall offer its good 

offices to Licensee and such other third parties in the resolution of any 

dispute affecting Licensee's facilities and apparatus on Licensor's poles and 

the responsibility for the payment of costs and expenses associated with the 

alteration of Licensee's facilities and apparatus arising out of or connected 

with such dispute. 

ARTICLE 3 

Term of Agreement 

3.1 This Agreement shall become effective January 1, 1991 and shall 

continue in full force and effect for a term of three (3) years and shall 

continue thereafter from year to year unless sooner terminated by either party 

by giving to the other not less than ninety (90) days written notice of its 

intention to terminate same. 

3.2 Licensor reserves the right to terminate the license granted to 

Licensee for attaching to any specific pole or poles when, in Licensor's 

judgment, such action is necessary for the protection of its interests, or for 

reasons beyond its control or upon Licensee's failure to comply with any of the 
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terms and conditions of this Agreement by giving to Licensee ninety (90) days 

notice in writing of its intention to terminate same. If Licensor exercises its 

rights under Article 5.6 hereof, the notice of intent to terminate shall be 

void. 

ARTICLE 4 

General Administrative Details and Procedures 

4.1 The administrative details and procedures contained herein shall 

apply to all attachments made by Licensee and shall remain in effect until such 

time as a reasonable change is deemed necessary by Licensor. In the event 

changes are made, they shall be issued by Licensor to Licensee and shall become a 

part of this Agreement. 

4.2 Licensee shall make a pre-attachment inspection of Licensor's poles to 

determine whether the attachments contemplated by Licensee can be made in accordance 

with the requirements of Article 5. 

4.3 Licensor shall have the right to refuse to issue a permit to the 

Licensee for the attachment of Licensee's facilities and apparatus on Licensor's 

poles. If permission is refused. Licensor shall give Licensee a satisfactory 

reason therefor in writing. If a permit is issued by Licensor to Licensee, the 

attachments covered therein shall be made, operated, maintained, renewed, replaced 

and/or removed at Licensee's cost and expense in a safe condition and in strict 

conformity with the terms and conditions set forth in this Agreement. 
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4.4 Licensee may at any time during the term of this Agreement or any 

extension thereof remove all or part of the attachments made by Licensee by 

giving written notice to Licensor of its intention to remove said attachments. 

The form of notice is attached as "Exhibit II." 

4.5 Licensee shall pay in advance Licensor's invoice for the estimated 

costs of all make ready work, including any pole replacement charge, where 

applicable. 

4.6 Licensee shall pay Licensor in advance the Pole Replacement Charge 

for any pole replaced when Licensor requires the location then being used by 

Licensee for Licensor's own operating purposes or fulfillment of contractual 

obligations, unless the pole was previously replaced at Licensee's expense 

pursuant to Section 4.5. 

4.7 Licensor shall make a pre-attachment inspection of each pole to 

which Licensee desires to make attachments as indicated on an application for 

permit. Such pre-attachment inspection shall not relieve Licensee of any 

responsibility, obligation or liability assumed by Licensee under this 

Agreement. 

4.8 When for Licensor's own operating purposes or fulfillment of 

contractual obligations. Licensor is required to relocate or replace its poles 

or to make any change in the type, character or location of any of its 

facilities on its poles after Licensee has made attachments thereto. Licensor 

shall notify Licensee of such fact and of the time when such work will be 

performed. Licensee agrees that it will make the necessary transfers of its 

attachments at its expense at or before the time Licensor makes such 

replacement, relocation or change in Licensor's poles or facilities. 



4.9 In no event shall Licensor rearrange or transfer Licensee's 

amplifier cabinets, power supplies or distribution cabinets. In addition, any 

attachment of Licensee that requires splicing in order to be rearranged or 

transferred shall be done by Licensee. 

4.10 Licensor shall not be liable for any loss or damage to Licensee's 

attachments or the system of which they may be a part, including the loss of, or 

interference with the service or use of said attachments or system, by reason of 

performing any of the work of rearranging or transferring such attachments in a 

reasonable manner pursuant to any Article in the Agreement or the manner in 

which such work is performed. 



ARTICLE 5 

Specifications and Safety of Attachments 

5.1 The specifications and safety requirements contained herein shall 

apply to all attachments made by Licensee and shall remain in effect until such 

time as a change is deed necessary by Licensor. In the event changes are made, 

they shall be issued by Licensor to Licensee and shall become a part of this 

Agreement. 

5.2 All work undertaken pursuant to this Agreement shall be performed 

in accordance with the following: 

(a) National Electric Safety Code, including all current and 

future supplements, as well as the National Electrical 

Code where applicable; 

(b) Licensor's specifications attached as "Exhibit III;" 

(c) All applicable rules and regulations of federal, state and 

local agencies having jurisdiction in this matter. 

5.3 Licensee's attachments shall be made and maintained in good repair 

at Licensee's cost and expense in accordance with the specifications set forth 

in this Article. 

5.4 Licensee agrees that during the construction, maintenance and 

operation of Licensee's facilities and apparatus, Licensee shall take the 

necessary precautions (whether said precautions are a result of the methods by 

which Licensee performs said work or the utilization of tools and devices during 

the performance of said work) to protect all persons (including employees of 

Licensor) and property against injury or damage that may result from Licensee's 



attachments to Licensor's poles. It shall be Licensee's responsibility to 

properly instruct and train its employees as to the necessary precautions to be 

taken during the construction, maintenance and operation of Licensee's 

facilities and apparatus on Licensor's poles. Licensor shall not in any way be 

considered responsible for the adequacy or inadequacy of such instruction or 

training nor the adequacy or inadequacy of such precautions. 

5.5 Each attachment shall be made, repaired, maintained and removed in 

a safe and workmanlike manner, preserving adequate pole climbing space and 

clearance between all wires and cables in accordance with Licensor's overhead 

distribution specifications so as not to interfere with the serviceability, 

maintenance, repair and replacement of Licensor's or others' wires and 

equipment. 

5.6 Upon receipt of written notice from Licensor that any attachment 

made by Licensee interferes with Licensor's property, endangers its employees or 

conflicts with its use of said poles, Licensee shall, at its cost and expense, 

alter, rearrange, transfer, improve, renew or repair said attachment as outlined 

in Exhibit III. In the event of an emergency o r failure by Licensee to comply ^ 

with written notice from Licensor within a specified period of time, the 

Licensor may alter, rearrange, transfer, improve, renew or repair said 

attachments, except as provided in Article 4.10, placed on said poles by 

Licensee, transfer them to substituted poles or perform any other work in 

connection with said facilities and apparatus as may be required in the 

maintenance, replacement, removal or relocation of said poles, the facilities 

thereon, or for the service needs of Licensor; Licensee shall, upon demand, 

reimburse Licensor for all reasonable expenses thereby incurred. 
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ARTICLE 6 

Attachment Fees 

6.1 With the effective date of this Agreement, Licensee agrees to pay 

Licensor, in advance, an annual attachment fee of five and 50/100 ($5.50) 

dollars per attachment per pole for each attachment made pursuant to this 

Agreement. This attachment fee shall remain in effect until such time as an 

increase is deemed necessary by Licensor; provided, however, no change in the 

attachment fee shall be made from 1/1/91 through 12/31/91 and increases shall 

not occur more than once per calendar year thereafter during the term of the 

Agreement. In the event an increase is made in the attachment fee. Licensor 

shall notify Licensee of such increase in writing prior to the effective date of 

such increase. The per attachment per pole fee shall be calculated by 

application of Licensor's then current FERC Form No. 1 data to the Formula For 

Determining Maximum Lawful Pole Attachment Rate as promulgated by the Federal 

Communications Commission or any successor formula promulgated by an agency 

having jurisdiction over agreements for use of poles between Licensor and 

Licensee. Any increase in the attachment fee during the term of this Agreement 

shall be the lesser of seven (7%) percent of the then existing attachment fee o r 

the amount required to increase the attachment fee to the calculated maximum 

rate. In the event any such increased attachment fee should be decreased during 

the term of this Agreement pursuant to Licensor's FERC data and such formula the 

amount of the decrease shall be the lesser of seven (7%) percent of the existing 

attachment fee or the amount required to reduce the attachment fee to the 

calculated maximum rate; provided, however, in no event shall the attachment 
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fee be reduced in amount to less than five and 50/100 ($5.50) dollars of any 

increased attachment fee and decreases shall not occur more than one per 

calendar year during the term of this Agreement. 

6.2 If as a result of a field inventory survey. Licensor determines 

that Licensee has made attachments to Licensor's poles without having complied 

with the provisions of Article 2.2a and 2.2b, Licensee agrees to pay to 

Licensor, commencing with the effective date of this Agreement, its costs o f 

conducting said field inventory survey at the agreed rate of thirty ($30.00) 

dollars for each unauthorized attachment. If the number of unauthorized 

attachments exceeds two (2%) percent of Licensee's attachments listed on 

Licensor's billing records at the start of the survey, Licensee shall pay 

Licensor fifty ($50.00) dollars for each unauthorized attachment found as a 

result of the survey. Licensor agrees to provide Licensee with proper 

documentation necessary to identify and locate the unauthorized attachments. 

Licensee agrees to review and meet with Licensor to finalize the results of said 

surveys within a reasonable timeframe not to exceed ninety (90) days from 

Licensee's receipt of survey results. 

6.3 Should any permit be terminated by Licensor without any breach on 

the part of Licensee before the expiration of any full year or part thereof for 

which attachment fees shall have been paid, then and not otherwise, Licensor 

shall refund to Licensee such part of said attachment fees corresponding to the 

unexpired portion of such year. 
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6.4 Annual attachment fees shall be payable in equal quarterly 

installments. The first such installment will be due net thirty (30) days of 

the invoice date and the remaining installments will be due 90, 180 and 270 days 

after the invoice date. 

6.5 If Licensee fails to make the necessary transfers of Licensee's 

attachments which are the subject of Article 4.8 in accordance with Licensor's 

time schedule. Licensor shall have the right, but not the duty, to perform such 

transfers. All attachments transferred by Licensor shall be permanently installed. 

In such event Licensee shall pay Licensor a fixed fee of ten ($10.00) dollars for 

each attachment required to be transferred. 

6.6 If Licensor is required to return to the work site to remove a 

replaced pole as a result of Licensee's failure to rearrange or transfer its 

facilities and apparatus pursuant to Article 4.8 in accordance with Licensor's time 

schedule. Licensee shall pay Licensor a fixed fee of one hundred ($100.00) dollars 

per pole. 

6.7 Section 6.6 may be waived by Licensor if Licensee is at the work site 

with the Licensor but is unable to perform said rearrangements or transfers through 

no fault of its own. 

6.8 Except as set forth in Article 6.4, all fees and charges due from 

Licensee are payable within thirty (30) days after the date of Licensor's invoice 

to Licensee. Any invoiced amount, or portion thereof, for which payment has not 

been received by Licensor within thirty (30) days after the date of the invoice 

shall be past due. Past due amounts shall bear a service charge at the rate of one 

and one half (1.5%) percent per month (eighteen (18%) percent per annum), compounded 

monthly, commencing with the date of the invoice. 
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ARTICLE 7 

Property Rights 

Nothing herein contained shall be construed to confer upon Licensee any 

property rights in Licensor's poles, to compel Licensor to maintain its poles 

longer than its business requires, or as a guarantee to Licensee of permission 

from municipal or other governmental authorities to place or maintain its 

attachment on said poles or the right or permission to sublet space on 

Licensor's poles to others. 

ARTICLE 8 

Enforcement of Agreement 

Licensor's failure to enforce or insist upon compliance with any of the 

terms or conditions of this Agreement or any other terms and conditions 

incorporated in any permit issued hereunder shall not constitute a waiver or 

relinquishment by Licensor of any of said terms or conditions. 
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ARTICLE 9 

Interruption of Licensee's Business 

Licensor shall not be liable to the Licensee for any delay, 

interruption or interference, electrical or otherwise, with Licensee's business 

or with the operation of its facilities and apparatus caused by Licensor's 

facilities, electrical phenomena or any other cause, including Licensor's 

activities under Article 4, or for any claim for loss, cost, damage or expense 

incurred by the Licensee or any of its customers or employees, and Licensee 

shall indemnify and save Licensor harmless from all such claims. Licensor shall 

endeavor to provide Licensee with prior notification of any planned electrical 

outage. 

ARTICLE 10 

Public and Private Rights of Way 

When obtaining right of way agreements from property owners for its 

facilities, Licensor shall use its best efforts to include a provision which 

will allow the attachments of wires and cables o f other parties to Licensor's 

poles. Licensor makes no guarantee it will secure permission from property 

owners, municipalities, public agencies or other third parties for the use of 

its poles by Licensee. Licensor and Licensee are ultimately responsible for 

securing and maintaining their own rights. If objection is made by any property 

owner, municipality, public agency or third party in connection with placing, 

maintaining, renewing, operating, replacing and removal of Licensee's 
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attachments on Licensor's poles and Licensee is unable to adjust the matter 

satisfactorily in a reasonable time. Licensor may, upon written notice, require 

Licensee to remove from Licensor's poles at Licensee's expense the attachments 

which are the subject of the objection. 

ARTICLE 11 

Liability 

Licensee shall indemnify and save harmless and protect Licensor from 

and against any loss or expense resulting from injury or damage to any person or 

property, including injury or death to employees or damage to the property of 

Licensor or Licensee, arising out of, resulting from or in any manner caused by 

the placing, maintaining, renewing, operating, replacing or removal of said 

attachments on Licensor's poles, or by the acts or omissions of Licensee's 

agents or employees while engaged in the work of placing, maintaining, renewing, 

operating, replacing or removal of said attachments on said poles including all 

costs, charges, expenses and attorney's fees reasonably incurred in connection 

with such injury or damage. The principles of comparative negligence, as 

defined in the statutes of the Commonwealth of Pennsylvania, shall apply 

regarding any cost, loss, or expense for which Licensee otherwise owes Licensor 

indemnity hereunder. 

Licensee agrees to indemnify and save harmless Licensor from any legal 

fees and expenses incurred by Licensor in defending itself concerning any matter 

addressed in this Article. 
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ARTICLE 12 

INSURANCE 

12.1 LICENSEE shall, without cost to LICENSOR, obtain or cause to be 

obtained and shall maintain or cause to be maintained with insurance companies 

of recognized responsibility and acceptable to LICENSOR, the following insurance 

coverages, hereinafter referred to as the "Required Coverages": 

TYPE OF COVERAGE MINIMUM AMOUNT REQUIRED 

(a) Workers' Compensation Statutory 

Employer's Liability $100,000 

(b) Comprehensive General Liability 

Bodily Injury & Property Damage 

The following coverages shall be 

included: 

(a) Contractual Liability 

(b) Owner/Contractors Protective 

Liability 

(c) Broad Form Property Damage 

(c) Comprehensive Vehicle Liability 

Bodily Injury & Property Damage 

Said coverage shall cover all licensed 

or unlicensed vehicles and/or automotive 

equipment owned, leased or rented. 

$500,000 

Combined Single Limit 

$500,000 

Combined Single Limit 
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12.2 LICENSEE shall furnish proof of the Required Coverages in the 

form of an insurance certificate acceptable to LICENSOR. Such Certificates 

shall provide that LICENSOR be notified, in writing, prior to the cancellation 

of any policy. Should any coverage be scheduled to expire during performance of 

this Agreement, proof of renewal shall be provided to LICENSOR at least ten days 

in advance of expiration. 

A certificate for any coverage written on a claims-made form shall 

specify any applicable retroactive date and/or any exposure, location, etc., 

specifically excluded. In addition, any coverages written on a claims-made 

basis shall be maintained for a minimum period of five years after completion of 

work under this contract. 

All certificates shall be furnished to LICENSOR at the following 

address: 

Pennsylvania Power & Light Company 

1005 Brookside Road 

Allentown, PA 18106-9494 

12.3 LICENSEE'S liability is not limited to the amount of insurance 

coverage required in Section 12.1. 
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ARTICLE 13 

Bonding 

Licensee may at any time during the term of this Agreement be required 

to furnish a payment bond naming Licensor as obligee. In lieu of a payment bond 

Licensee may provide other satisfactory evidence of financial security naming 

Licensor as beneficiary. In all events the amount of Licensee's security shall 

be equal to the amount of Licensee's annual pole attachment fees or ten thousand 

($10,000) dollars, whichever is greater. Said security shall guarantee the 

payment of any sum for fees due hereunder or charges for work performed for the 

benefit of Licensee. The attached "Exhibit IV" is a form of bond acceptable to 

Licensor if bonding is required of Licensee. 

ARTICLE 14 

Assignnant of Rights 

14.1 Licensee shall not assign or transfer this Agreement or any right 

or authorization granted hereunder and this Agreement shall not be applied to 

the benefit of Licensee's successors or assigns without the prior written 

consent of Licensor, which consent shall not be unreasonably withheld. 

14.2 In the event such consent or consents are granted by Licensor, 

this Agreement shall extend to and bind the successors and assigns of the 

parties hereto. 
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ARTICLE 15 

Prior Agreements 

This Agreement supersedes all previous agreements, whether written or 

oral, between Licensee and Licensor for the placement or attachment and 

maintenance of Licensee's facilities and apparatus on Licensor's poles and 

there are no other provisions, terms or conditions to this Agreement except as 

expressed herein. 

WITNESS PENNSYLVANIA POWER & LIGHT COMPAN 

Manager-Distribution 

WITNESS RETEL TV CABLE COMPANY, INC. 

By -^.^.-^ ^ L - p ^ ^ ^ 

Ti tl e Pre^^Ji^rt-
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FORM 2844<''-86) EXHIBIT I 

APPLICATION AND PERMIT FOR LICENSE TO MAKE ATTACHMENTS OF 
TELEVISION CABLE AND NECESSARY APPURTENANT FACILITIES 

Company Code PP&L License No. CATV Appl. No. 

PENNSYLVANIA POWER & LIGOT COMPANY. Date 

In accordance with the terras of oiir pole attachment agreeinent, application 
is hereby made for license to make attachment of Television Facilities to 
your pole as follows, advising by letter to the nature and extent of any 
changes and rearrangements that are required. 

Location of Pole(s) 
(City, Borough or Township) (County) 

Item 
No. 

1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 

Location 
(Street Name. Highway Route No., etc.) 

Grid C:oordinate 
(PP&L Pole No.) 

TOTAL 

01 

<3 

— 

m 

t 

— 

— 

0£ 

.._—.«• 

Pre-Attachment 
Field Check: 

Initials 

Entered by 

Date 

Name of Ckjnpany Applying for Permit 

By 

Title 

PENNSYLVANIA POWER & LIGHT COMPANY 

By 

Effective Attachment Date 



EXHIBIT I I 

FORM 2845<''-86) 

NOTIFICATION OF REMOVAL OF TELEVISION CABLE 
AND NFXESS/\RY APPURTENANT FACILITIES 

CxDmpany C ôde PPSi Removal No. CATV Appl. No. 

Pennsylvania Power & Light Ckxnpany, Date 

In accordance with the terms of our pole attachment agreement, kindly 
cancel from your records poles shown In schedule given below. 

Location of Pole(s) 
(City, Borough or Township) (Cbunty) 

Item 
No. 

1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 

Location 
(Street Name, Highway Route No., etc.) 

Grid Coordinate 
(PPXdL Pole No.) 

TOTAL 

2 
at 

! 

1 

Name of Company Removing Attachment 

By 

Title 

Filtered by 

Date 

FltNNŜ /LVANIA PO\vER & LIGHT a3MPANY 

By 

Effective Removal Date 



Pennsylvania Power & Light Company 
Allentown, Pennsylvania URS- 3002 Issued: 8-4-89 Sheot 1 of 8 

E X H I B I T I I I 

URS-3002 
Replaces A-157649 

Pole Line Construction Requirements For 
Attachment of Cable TV Facilities 

On PP&L Company Poles 

.'Sponsor. -• ̂  0̂ =" 
^^^m~ 

•Approyed 

S. A. Olinick, D. E. Fritz * i . » 
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Reference Notes for Drawings 

General 

1. Any rearrangement of PP&L facilities necessary to accommodate Cable TV Company (CATV) attach
ments must be negotiated prior to maidng the attachment. 

2. Bolt ends must not project more than one inch beyond the nut. 

Cable Attachments 
3. Wood arms for any CATV attachment are not permitted for new installations, except with the prior 

approval of PP&L division distribution personnel for each location. 

4. CATV cables must be attached either directly to the pole surface or with metallic or fiberglass offset-
type brackets. Offset brackets arc usually used to provide the required horizontal clearance to buildings, 
signs, trees, and similar facilities, or to reduce the change in direction (angle) of the cable. Offset 
brackets cannot be used to avoid required vertical clearances. 

Cable Position 

5. All of the CATV's cables (line conductors) must be attached to the same side of the pole. 

6. Prior to the installation of CATV cables on the PP&L pole, the CATV representative must contact 
division distribution personnel to discuss and agree upon pole attachment locations for the CATV 
cables. Attachments of a CATV tap cable in a position on the pole in the direction of the service or tap 
are permitted. 

7. After individual pole attachment locations are agreed to, per paragraph #6, any CATV cable location 
changes including crossover construction must be resubmitted to and approval given by division distri
bution personnel. 

Amplifier, Power Supply and Distribution Cabinet Attactiments 

8. Amplifier or distribution cabinets with or without power supply may be mounted direcdy on the pole or 
suspended from the CATV cable suspension strand. Do not install pole-mounted cabinets and service 
entrance equipment on: 

• luncrion poles - a pole where the PP&L primary line runs in three or more directions. 

• Poles with underground riser conduit. 

Poles with similar attachments such as capacitor cono-ols, line switch operating handles, controls for 
fire alarm, police signal, traffic control, or an existing meter of another company. 

• Transformer poles which are Qfll accessible to an aerial lift vehicle. 
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9. The maximum size pole-mounted cabinet allowed is 22"wide x 16-1/2" deep x 30" high. Cabinets 
must be mounted using externally accessible hardware. Do not install more than one cabinet on the 
same pole. 

10. Install and effectively ground cabinets and meter bases in accordance with the latest revision of 
PP&L "Rules for Electric Meter and Service Installations," except for the mounting height of the 
meter; see sheet 7 of this specification. 

Clearance Requirements 
11. Minimum clearances between PP&L, CATV, and telephone facilities must be in accordance with the 

latest edition of the National Electrical Safety Code (NESC). 

O^H Offset brackets may not be used in lieu of required vertical clearances. 

12. On PP&L poles supporting telephone facilities the CATV facilities must be located above the 
telephone company facilities with a minimum vertical clearance of 12 inches - unless reduced 
spacing is agreed to by the telephone company. 

13. The minimum vertical clearance above surfaces at the low point in span must be in accordance with 
the NESC, but in no case less than the values given below - unless reviewed and approved by the 
division operating manager. 

• IS ft minimum to ground over spaces accessible to pedestrians only, residential driveways, or 
commercial areas BQI subject to truck traffic. 

• 18 ft minimum to ground along and within the rights-of-way, overhanging, or crossing: roads, 
streets, alleys, parking lots, or other areas subject to truck traffic. 

• 27 ft minimum to the top of rail of railroad tracks and the Pennsylvania Turnpike. 

14. Any device mounted on a CATV cable suspension strand must be IS inches minimum fixim the pole 
face at its nearest point to assure adequate climbing space. 

15. A vertical run of CATV cable(s) attached to the pole surface must be covered with wood molding, 
or other suitable non-metallic material. 

16. A vertical run of CATV cable(s) must have the following clearance from through bolts or other 
metal objects which are associated with PP&L equipment: 
• one-eighth of pole circumference, or 
• two inches, 
whichever value is greater. 

Guying 

17. The CATV, when attaching to PP&L poles, must guy unbalanced loads imposed on the pole by 
dead ending or changes in direction of the CATV distribution cable or strand. Dead end and large 
angle (change in cable direction) construction must be guyed. Guy small angle construction when 
PP&L and/or telephone company facilities on the pole, and following similar routes, arc also guyed. 
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ô *- „ A i g ^ ^ ^ ! ^ ' ^ : & ^ ^ * ! ^ ^ ^ ! ^ ^ ^ % ^ ^ ^ ^ ^ ^ ^ ^ S ' ^ ' % ^ ^ ^ j r A 

18. When a CATV cable is being added to an unguyed angle pole to which PP&L and/or telephone com
pany facilities are attached, PP&L will determine the need for guying, and the CATV must install the 
guy(s) as specified. 

19. Install all guys before installing the CATV cable suspension strand. 

Emergency Electric Supply 
20. Generators or other means of emergency electric supply to CATV facilities are prohibited - unless 

specifically approved by the division operating manager. Installations of emergency electric supply 
equipment must conform with the latest revision of PP&L "Rules for Electric Meter and Service In
stallations." 

The type of device to be used must assure that there cannot be an interconnection between the emer
gency electric supply and the PP&L electrical system, and must be approved by the division operating 
manager. 

Bonding 
21. On 12 kV and 4 kV multigrounded PP&L lines, the CATV must install and maintain an electrical bond 

between the CATV cable suspension strand and the PP&L vertical pole ground wire. There must be at 
least five locations per mile with not more than 1,0(X) ft between these bonding locations. Make the 
electrical bond using #6 AWG copper wire and connectors suitable for the purpose. 

22. The CATV must install and maintain an electrical bond using #6 AWG copper wire between each 
CATV guy wire and the CATV cable suspension strand. 

23. On PP&L lines which are not multigrounded, the CATV must not bond either its guys or its cable 
suspension strand to the PP&L vertical pole ground wire - unless specifically directed to do so by 
division distribution personnel. 
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ATTACHhCNT OF CABLE TV COMPANY CABLES 

TRANSFORMER 

SECONDARY RACK, 
INSULATED CLEVIS, 
NEUTRAL SPOOL, 
CABLE CLAMP, 
MULTIPLEX SECONDARY CABLE, 
OR PRIMARY AERIAL CABLE.-

T 

40" MIM. 

[ 

40** MIN. OR 
30" MIN. IF 
TANK IS GROUNDED 

CABLE TV CO. CABLE; 
NOTES 4,5,6,7 
(DIRECT POLE 
ATTACHr€NT OR 
OFFSET BRACKET) 

FU-ATT-* 

t--fW)TE 12 

TaEPHOWE CABLE 
— OR — 

TELEPHONE FIBER OPTICS 

^W/y/'^/>/Vj^//V"/'/'/yy/'J/'/'>W/V^/'>/=-/V> 

/•ATTACHMENT CODE/ 
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ATTACHMENT OF CABLE TV COMPANY CABLES 

l ^ Z -

NOTE 

UNGROUNDED 
STREET LIGHT 
BRACKET—I 

NOTE 12 

TELEPHONE CABLE 
- OR — 

TELEPHONE FIBER OPTICS 

^Brrr—» 

lAy 

ECONOARY RACK, 
INSULATED CLEVIS. 
NEUTRAL SPOOL, CABLE 
aAMP, MULTIPLEX 
SECONDARY CABLE, OR 
PRIK^RY AERIAL CABLE. 

40" MIN. 
_ L 

ALTERNATE POSITIONS FOR 
CA8LE TV CO. CABLES. NOT 
RECOMMENDED, NOTES 4,5,6,7 

20" MIN. 

NOTE 2 

RECOMMENDED POSITIONS FOR 
ATTACHMENT OF CABLE TV CO. 
CABLES. NOTES 4,5,6,7 

NOTE 13 

f= 'y/ /^y//^/ /^/ /^/ / /^/ / /^/ / /^ 
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ATTACHMENT OF CABLE TV COMPANY DISTRIBUTION OR AMPLIFIER CABINET AND SERVICES 
STRAND MOUNTED CABINET 

12" MIN •-i 

CABLE TV CO. CABLE 
NOTES 4,5,6.7 

40" MIN. 

1 
NOTES 21,23-

POLE — 
GROUND 

NOTE 13 

SECONDARY 

15" MIN. I r 
"^MOTE 14 I / 

GROUND 
CONNECTION 
NOTE 10 

DRIP LOOP 

•POWER CABLES 
(APPROVED SERVICE ENTRANCE) 

CABLE TV CO. 
CABINET - NUTE 8 

-NOTE 12 

TELEPHONE CABLE 
— OR — 

TELEPHONE FIBER OPTICS 

POSITION METER ON 
POLE SO AS NOT TO 
INTERFERE WITH TRAFFIC. 
NOTE 10 

DISCONNECT 
SWITCH 

6' 6" 

7̂ g>̂ 7sMy# W''yiMimj>j^j^ ̂  
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ATTACHMENT OF CABLE TV COMPANY DISTRIBUTION OR AMPLIFIER CABINET AND SERVICES 
POLE MOUNTED CABINET AND SERVICES 

OPEN WIRE OR 
MULTIPLEX 
SUPPLY CIRCUIT 
0-750 V. 

12" MIN. 

DRIP LOOP 

UNGROUNDED 
STREET LIGHT 
BRACKET 

<3^ 

CABLE TV CO. 
CABLE NOTE 6 

CABLE TV CO. CABLE 
NO POWER CO. CLEARANCE REQMT. 

POWER CABLE (APPROVED 
SERVICE ENTRANCE TYPE) 

NOTES 15,16 

CABLE TV CO. DISTRIBUTION 
AND AMPLIFIER CABINET 
NOTES 8,9,10 

POSITION METER ON POLE SO 
AS NOT TO INTERFERE WITH 
TRAFFIC. NOTE 10 

DISCONNECT SWITCH 

GROUND CONNECTION 
NOTE 10 

TELEPHONE CABLE 
— OR ~ 

TELEPHONE FIBER OPTICS 

kA/-* 



EXHIBIT IV 

Surety 

Home Office 

Bond No. 

KNOW ALL MEN BY THESE PRESENTS, a corporation 

or partnership or sole proprietorship of the state of 

having Its principal office at 

(hereinafter called "Principal" or "Licensee"), and 

a corporation of the state of having its principal office at 

,, as Surety (hereinafter called "Surety"), are 

held and firmly bound unto Pennsylvania Power & Light Company, a corporation of 

the State of Pennsylvania having its principal office at Two North Ninth Street, 

Allentown, Pennsylvania 18101, as Obligee (hereinafter called "Obligee" or 

"Licensor") in the full and just sum of , to the payment of which 

sum, well and truly to be made, the Principal (or Licensee) and the Surety bind 

themselves, their and each of their heirs, executors, administrators, 

successors, and assigns, jointly and severally, firmly by these presents. 

SIGNED, sealed and dated this day of , 19 . 

WHEREAS, the Principal (or Licensee) has entered into a written Pole Attachment 

Agreement dated with the Obligee (or Licensor) for the 

attachment of its corrmiunity antenna television cable and necessary appurtenant 

structures to and rental and use of utility poles, and in accordance with the 

drawings and specifications as included in said Pole Attachment Agreement, which 

Pole Attachment Agreement is hereby referred to and made a part hereof as fully 

and in the same context as if copied at length herein. 

NOW, THEREFORE, the condition of the above obligation is such. That if the above 

bounded Principal (or Licensee) shall well and truly keep, do and perform, each 

and e ^ e r y , all and singular, the matters and things said Pole Attachment 



Agreement, dated set forth and specified to be by the said 

Principal (or Licensee) kept, done and performed at the time and in the manner 

in said Pole Attachment Agreement specified, and shall pay o v e r , make good and 

reimburse to the above named Obligee (Licensor) all loss and damage which said 

Obligee (Licensor) may sustain by reason of failure or default on the part of 

the said Principal (or Licensee) then this obligation shall be void; otherwise 

to be and remain in full force and effect. 

That as recited in Article 13, of said Pole Attachment Agreement, Surety agrees 

it will pay to the Obligee (or Licensor) within the dollar limits of this bond 

and sums demanded by the Obligee (Licensor) as due under this agreement, whether 

or not the Principal (or Licensee) contests its liability to pay such sums, and 

whether or not the Obligee (or Licensor) exercises or has exercised any option 

it may have to terminate said agreement. 

This bond is furnished pursuant to Article 13, of said Pole Attachment Agreement 

and shall continue in effect for a term of at least one year, or as revised. 

It is further understood and agreed between parties hereto that, if the Surety 

shall so elect, this bond may be cancelled by said Surety giving One Hundred 

Eighty (180) days advance notice in writing by registered mail, addressed to the 

Utility/Highway Coordinator - Attn. Mr. M. J. Powl, Pennsylvania Power & Light 

Company, Two North Ninth Street, Allentown, Pennsylvania 18101, of its 

intentions to terminate and this bond shall be deemed terminated at the 

expiration of said One Hundred Eighty (180) days, provided, however, that said 

surety shall remain liable for any and all liability covered by this bond which 

had been incurred to the date of such termination. 

Principal of Licensee Surety 

By: By: 

Title: Title: 
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May 17,2016

VIA ELECTRONIC MAIL

Thomas B. Magee
Keller & Heckman LLP
l00l G Street, Nrùy'

Suite 500 West
Washington, DC 20001

Re: PPL Invoices to Zito Canton, LLC

Dear Thonras:

This responds to your letter of April 5, 2016. Zito Canton, LLC (Zito) appreciates
Pennsylvania Power & Light's (PPL) willingness to discuss the disputed invoices associated with
ceftain cancelled pole attachment applications. Zito values it long relationship with PPL and its
wants to resolve the disputed invoices in a manner consistent with Federal Communications
Comnrission (FCC) regulations. Such rcsolution, however, does not require Zito to first pay the
disputed invoices and then seek rpfunds, pay invoices for make-ready work where no estimates have
been provided, or accept unreasonable survey and engineering charges that do not reflect only PPL's
actual cost of necessary engineering survey expenses to fulfìll Zito's attachment applications.

First, Zito is under no obligation to pay for make-ready work when it was not given a cost
estimate of the work to be performed. Your letter ignorcs the unambiguous Federal
Co¡nmunications Conrmission (FCC) rules that a utility "present to a cable operator or
telecommunications carrier an estimate of charges to perform all necessa¡y make-ready work." ,See

47 C.F.R. $ 1.1420(d) (emphasis added). It is "unreasonable" to require Zito to "commitfl to costs
in an unspecified alnount, with no opportunity to review them in advance," See Salsgiver
Communicatiotts, Ittc. v. North Pittsburgh Telephone Company,22FCC Rcd 20536,X22 (2007); see

39216960v3
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also Petition of lÍlorldCont, Ittc. Pursuanî to Section 252(e)(5) of the Communiccttions Act .þr
Preentption of the Jurísdiction of the Virginia State Corporation Commission Regarding
lnlerconneclion Dìsputes wilh Verizott Virgínia Inc., and For Expedited Arbitration, 17 FCC Rcd
27039,11 761 (2002) (finding it rcasonable for Verizon to provide a cost estimate and other detailed
infornration for make-ready work). A utility has "an obligation to provide a rcasonable amount of
infomration sufficient to substantiate its make-r'eady charges." See Knologt, Inc, v. Georgia Power
Company, l8 FCC Rcd 24615, T 6l (2003). PPL failed to provide the required estirnate. and has
provided no information to substantiate the make-ready engineering invoices.

Second, Zito's decision to cancel its applications was not based on the "expense" of the pole
attachments as you suggest, but rather on PPL's significant delay in responding to Zito's pole
attachment applications. Zito was well within its rights to cancel the applications given that PPL did
not meet the required 45-day deadline (or even an extended 60-day deadline for a larger pole order)
for any of Zito's applications, see 47 C.F.R. $$ I . 1403(b), I . 1420(c), and in most cases PPL did not
respond for morc than 150 days after Zito submitted an application. Further, there was no obligation
for Zito to hire a PPl-approved contractor. As the FCC's rule states, a cable operator or
telecommunications carrier nra), hire a contractor. See 47 C.F.R. $ 1.1420(i). In this case, Zito
exercised its option to cancel its pole attachment applications rather than hire a contractor.

Third, under the FCC's tinreline for pole attachments, the suney stage is the period during
which "the pole owner co¡rducts an engineering study to determine whether and where attachme¡rt is
feasible, and what make-ready is reqdred." See Implementation of Section 224 of the Act,26 FQC
Rcd 5240, T 22 (2011). Suruey and engineering charges must be just and reasonable, and reflect
only PPL's "actual cost of necessary engineering survey expenses." See Texas Cable &,
Telecommunicatíons A.tsociation, el al. v. Enlergt Services, Inc.,14 FCC Rcd 9138, TT 6-10 (1999).
Suwey and other charges should not include "expenses for which the utility has been reimbursed
through the annual fee." See id. tl 5. "Survey work should be done at a competitive rate in
consonance with the nature of the work to be done." See Mile Hi Cable Partners, L.P. et al, v.

Publíc Service Company of Colorado, 15 FCC Rcd 11450, fll 8-9 (2000) (subsequent history
onritted). Further, if the survey benelits PPL or other attacherc to the pole, the survey cost cannot be
bo¡ne solely by Zito. See íd. ("The cost of an inspection of pole attachments should be borne solely
by the cable cornpany only if ths cable attachments are the sole attachments inspected and there is
nothing in the inspection to benefìt the utility or other attachers to the pole.").

The amounts invoiced to Zito include unreasonable suwey and engineering charges far
beyond what was necessary to detelnrine whether and where Zito's attachments were feasible. It
appearc PPL's contractor engagecl in excessive engineering for the benefit of PPL at Zito's expense.
This engineeling included multiple photos of each pole, surrounding area, adjacent mid-spans, as
well as rnapping each pole onto a Google earth-like interactive map, which is uploaded to a PPL
portal site (designed by its contractor for PPL) with electronic profiles of the poles, including
metadata such as GPS coordinates, etc. This excessive engineedng was for the primary benefit of
PPL, all other attachers, and serves to upgrade PPL's outside plant database assets, It is unjust and
unreasonable to expect 7,ito alone to trear the enti¡e scope of these "platinum" stanclard survey and

392î69ô0v3
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engineer¡ng expenses, which clearl¡, were intended to upgrade PPL's outside pole plant to a high-
tech, digilal nrapping system.

Finally, Zito is under no obligation to pay the disputed invoices and then seek a refund. The
two FCC decisions you cite are nol applicable to Zito's situation. Those cases concern entities that
were seeking stays to remain on poles and/or maintain their pole attach¡nent agreements.l In both
cåses, the FCC deternrined that the complainants were not entitled to the stay requested because they
could nol demonstrate irreparable hamt given tlreir ability to pay the disputed amounts and later seek
a ¡efund. Neither decision supports your assertion that Zito is required to pay for make-ready work
that Zito did not autho¡ize via the FCC-rcquired estimate process, to pay for pole attachment
applications that Zito cancelled due to PPL's failure to conrply with FCc-requircd timelines, or ro
pay excessive survey and engineering charges not rclated to Zito's applications.

Zito renrains willing to discuss a rcasonable settlement of the disputed amounts in line with
just and ¡'easonable charges reflecting only PPL's actual cost of necessary engineering survey
expenses that arc consistent with the res¡ronsibilities and obligations of PPL. Zito asks PPL to
review the disputed invoices in light of the well-established FCC requirements for such charges.

Best regards,

Ch¿/íp/R. Kí,æj

Chérie R. Kiser

cc: Colin Higgin

I l¡¡ nddition, contnry to PPL's actions here, the Salsgiver Letter Order supports Zito's position. ln ir,
the FCC considered it irnportant to note that the utility provided an estimate for the make-ready work to the
Complainant. Tltis utility, /our client, clearly understood that FCC rules rcquire the utility to provide an
estimate of make-ready costs lo the applicant seeking attachmont- This no doubt bolstered the utility's case
and rvas refercnced by the FCC because of its rule that arr est¡mate must be provided, File No. EB-l4-MD-
005, .ïølsgiver Teleconl he þr Tenrporary Stay Pursua,rt to Sectio¡t 1.1103(d) of the Federal
Connnmticatiotts Comnu'ssior Rules, Letter fiom Lisa B. Griffin, Enforcement Bureau, FCC, to Edward A.
Yorkgitis, Jr., Counsel for Salsgiver Teleconr. Inc., and Thomas B. Magee, Counsel for Pennsylvania Electric
Conrpany (dated Apr. 4, 2014),

392t696tu3
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From : Col in Hig g in lmailto:col in. higgin@zitomedia.com ]
Sent: Thursday, May 19, 2016 9:38 AM
To: 'Kelly Ragosta'; 'James Rigas'; 'Gerry Kane'; 'rlyanek@Fplweb.æm'; Jesilverio@pplweb.com'
Cc: Joe. laubach @zitomed ia.com'
Subjecb RE: Zito Outstanding Invoices - Notification from ppL

Ryan

This responds to your not¡ce below that PPL will not be processing any new pole
attachment applications from Zito, including those applications for which Zito has made
payment, due to the part¡es' billing dispute, which you allege poses safety, reliability,
and engineer¡ng concerns.

As you are aware, Zito has disputed the excessive charges assoc¡ated with certa¡n
PPL invoices related to Zito's cancelled pole attachment applications. Zito has detailed
its concerns to PPL's attorneys in correspondence dated March 17 ,2016 and May 1T ,

201 6.

Under the Communications Act and the FCC's rutes, a utility may only deny access to
poles "where there is insufficient capacity and for reasons of safety, reliability and
generally applicable engineer¡ng purposes.' 47 U.S.C. 5224(1)(2). "Where a utility
denies any request for access, the utility must explain its reasons for doing so withln 45
days, in writing, with specificity, and with all supporting evidence and information, and
also must explain how the information and evidence relate to insufficient capacity,
sqfgty, reliability or engineering purposes." 2011 Pole Attachment Orderll48; see a/so
47 C.F.R. S 1.1403(a), (b). Your email is the first suggestion of any safety, reliability or
engineering issues, and provides no supporting evidence or information.

Ïhe current billing dispute between the parties does not involve safety, reliability, or
engineering issues. The dispute has no effect on the "safe and reliable provision of
utility services." The underlying intent of the rule is to ímpose a lim1ation on the denial
of access to poles, which is not present with respect to Zito's pending
applications. Local Competition Orderfl 1158. PPL has no right to deny Zito access
based on PPL's claim of "Safety, Reliability and Engineering reasons."

I



Further, PPL cannot "condition access on payment of a disputed claim." The FCC has
been clear, "[d]ebt collection is not permissible grounds for denial of access." Kansas
City Cable Partners, 14 FCC Rcd 11599, fl 18 (1999). Any other result would leave
Zito at the mercy of PPL given PPL's "local monopoly in ownership or controt of poles"
and "exclusive control over access to pole lines." 2011 Pote Attachment Orderll
4. PPL has received payment from Zito for cefiain pole applications, and is now
required to move fonrard with the processing of those applications. PPL "is protected
as it has in hand a tendered payment for its costs. . . [Zit]o has paid the estimated cost,
[PPL] must proceed." Kansas cdy cable Pañners, 14 Fcc Rcd 1 1sgg, fl 1T
(1999). PPL also remains subject to the FCC's timeline for processing pole attachment
applications. 47 C,F.R. S 1.1420.

Finally, Zito reiterates that it is under no obligation to pay the disputed amounts, and
then seek a refund either from PPL or via the FCC complaint process. The FCC
directs parties "to make every effort to settle their disputes informally before instituting
formal processes at the Commission." 2011 Pole Attachment Orderfl 98. ln this
regard, the FCC's rules require "executive-level discussions" - "discussions among
representatives of the parties who have sufficient authority to make binding decisions
on behalf of the company they represent regarding the subject matter of the
discussions." 2011 Pole Attachment Orderfl 100; 47 C.F.R.S 1.1404(k). PPL's
refusal to engage in discussions with Zito regarding the disputed invoices violates the
FCC's rules and stated preference that parties "engage in serious effofts to resolve
disputes prior to the initiation of litigation." 2011 Pole Attachment Orderfl 98.

Zito expects that its pending applications will be processed consistent wíth FCC
requirements, and reiterates its request that PPL re-examine the disputed invoices in
light of the concerns raised by Zito in its correspondence of May 17,2016.

Thanks
Colin Higgin
Vice President and General Counsel
Zito Canton, LLC
814-260-9588
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EXHIBIT 6 



From : Kiser, Chérie R, [mailto:CKiser@cahill.com!
Sent: Friday, June 03, 2016 12:02 PM
To: Magee, Thomas
Ce Yanek, Ryan J (RlYanek@pplweb.com); Silverio, Jose E (JESilverio@pplweb.com); Shafer, MichaelJ
(MJShafer@pplweb.com); Colin Higgin (colin.higgin@zitomedia.com)
SubJect: RE: Zíto and PPL

Tom:

Thank you for your recent response

Zito would like to schedule an executive-level conference call to discuss the disputed invoices for
Monday, June 6, 2016, between 10:30 and 3:00. Please let us know what time would work best for
you and PPL.

We also did not receive the informat¡on to which you refer in your letter that explains and
substantiates PPL's make-ready engineering and suruey costs. Could you please forward it,

Please also confirm that PPL is processing the Zito applications for which it received payment per the
FCC's timeline for pole attachment applications,

Best regards,

Chérie
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EXHIBIT 7 



Sent:
From: Kiser, Chérie R.

Thursday. June 09, 2016 3:21 PM

Magee, Thomas
Yanek, Ryan J (RJYanek@pplweb.com); Silverio, Jose E (JESilverio@pplweb,com); Shafer,
Michael J (MJShafer@pplweb.com); Colin Higgin (colin.higgin@zitomedia.com)
RE:Zito and PPLSubiect:

Tom:

Thank you for your response.

Zito remains committed to resolving the disputed invoices for the cancelled applications. As a show
of good faith regarding the disputed arnounts, Zito is sending today a check for $50,000.00. lt has
never been Zito's position that it owes nothing, but rather that the amounts charged are excess¡ve
and unreasonable. The informat¡on you provided regard¡ng these deputed invoices in your May 26,
2016letter does not address Zito's concerns. Zito would welcome a call next Monday or Tuesday to
discuss the disputed invoices further ¡f PPL is available.

ln light of PPL's decision to continue to refuse to process Zito's pole attachment applications, Zito has
resolved that its only recourse appears to be to seek ass¡stance from the Federal Communications
Commission Market Disputes Resolution Division. PPL's decision to stop processing Zito's pole
attachment applications, including those for which PPL has issued invoices and Zito has paid is
unlawful and harmful to Zito's business operations.

Please let us know if PPL is willing to discuss the issues regarding the disputed invoices.

Best regards,

Chérie

To:
Cc:
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